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Will fliis approach to the subject simply explain away the matter?
Our discussion of the pre-marital, extra-marital and abnormal sexual
relations in the preceding Chapter does call for a deeper analysis of
the subject. While Mill advocates the theory of separation of private
morals from the vicinity of law, there are others who take an extremely
opposite view on the subject. The great Victorian Judge aid historian
of the Criminal Law, James Fitzjames Stephen criticises Mill in his
book, 'Liberty, Equality and Fraternity.'4 which he wrote as a direct
reply to Mill's essay, 'On Liberty' and demonstrates that law might
justifiably enforce morality as such. He takes the extreme view that
law should be ;a persecution of the grosser fomis of vice"5 Lord Devlin,
a most distinguished writer on criminal law and a member of the House-
of Lords, observes in his condemnation of the Wolfenden Committee's
Report (which contends that 'there must be a realm of morality and
immorality which is nor the law's business) argues that fc*the suppression
of vice is as much the law's business as the suppression of subversive
activities.'56 As to the question whether the legal enforcement of morality
is morally justified, Lord Devlin answers in the affirmative on the general
principle that "it is permissible for any society to take the steps needed
to preserve its own existence as an organised society."7 He thinks that
immorality - even private sexual immorality - may, like treason, be
something which jeopardises a society's existence. One may, of course,
ask for the justification for the use of legal coercion by any society against
something, prima facie objectionable for the sake of some
countervailing good
Both in England and in America as also in India, the criminal law
still contains rules which can only be explained as attempts to enforce
morality as such, to suppress practices condemned as immoral by
positive morality though they involve nothing that would ordinarily be
thought of as harm to other persons. A few such examples are, laws
against unnatural sexual offences, sodomy, bestiality, incest, living on
earnings of prostitution, keeping a brothel, leading others morally astray,
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